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CASE COMMENTS
and the driver made no effort to reduce his speed, however, one court
applied the rule as a matter of law on the ground that there was no
sudden peril and the driver had sufficient time to adapt his driving
to the condition facing him.9 In another case, with facts similar to
those of the instant case, the court held that one who parks his unlighted truck on the highway is guilty of gross negligence; thus the
defense of contributory negligence is not available to him.10
The Florida Supreme Court has stated that the range of vision rule
is well settled in this jurisdiction."I If a driver is blinded by lights he
must exercise ordinary care and diligence to avoid injuring anyone
rightfully on the road, even to the point of stopping if necessary. 2
The Florida Court has previously stated that the range of vision rule
is similar to any other rule of conduct imposed by law; when the evidence is in conflict so that reasonable men might differ as to their
conclusions, the case must be submitted to the jury. 3 If the plaintiff's
contributory negligence is shown by undisputed evidence, the range
of vision rule operates to defeat his recovery as a matter of law."4
The instant case serves merely to restate the Florida position in this
area. In light of the many unusual situations that may arise in highway travel, it is preferable to leave the question of negligence for the
jury rather than to apply the range of vision rule as an inflexible
mechanical standard of reasonable conduct.
MALCOLM W.

GRAYBILL

TORTS: STATUS OF GUEST WHILE OUTSIDE VEHICLE
Fishback v. Yale, 85 So.2d 142 (Fla.1955)
Plaintiff was a gratuitous passenger being transported by defendant
in his automobile. While outside the automobile opening a gate to
allow passage, plaintiff was injured when defendant negligently
allowed the car to roll forward. In an action for personal injuries,
9Harrison v. Travelers Mut. Cas. Co., 156 Kan. 492, 134 P.2d 681 (1943).
'oSee Inter-City Trucking Co. v. Daniels, 181 Tenn. 126, 178 S.W.2d 756 (1944).
"Ferlita & Sons, Inc. v. Beck, 143 Fla. 509, 512, 197 So. 340, 341 (1940).
12Mathers v. Botsford, 86 Fla. 40, 97 So. 282 (1923).
"3Townsend Sash Door & Lumber Co. v. Silas, 82 So.2d 158 (Fla. 1955).
'4Ferlita & Sons, Inc. v. Beck, 143 Fla. 509, 197 So. 340 (1940).
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recovery was denied on the ground that plaintiff came within the
terms of the Florida guest statute. HELD, even though plaintiff was
outside the car when the injury occurred, he is barred from recovery in
the absence of a showing of gross negligence. Judgment affirmed.
The question of whether a person outside an automobile is a
guest under the motor vehicle guest statute has not previously been
before the Supreme Court of Florida. The Florida statute partially
defines a guest as a "person transported."' Other jurisdictions with
the same or similar statutory language, for example, Kansas 2 and
Michigan,3 have uniformly denied recovery in situations parallel to
the instant case. Michigan had previously held that one injured while
outside the automobile was not a guest, on the ground that the statute
is in derogation of the common law and must be strictly construed.4
The same reasoning has prompted California to strictly construe its
statute in favor of the guest who "accepts a ride in any vehicle upon
a highway [and is injured] during such ride." 5 In the latest California case on this point a plaintiff injured by movement of the car
while he was standing beside it during a brief stop was allowed to
recover. 6 Iowa has reached the same result under language very similar to the California statute.7 Illinois, on the other hand, under a like
statute,8 has denied recovery to a plaintiff who was injured while she
had one foot on the running board and one on the ground during a
short stop.9 The court said that a narrow or literal construction would
defeat the intent of the legislature. The Ohio court has strictly con'FLA.

STAT. §320.59

(1955).

2"[N]o person who is transported by the owner or operator," KAN. GEN. STAT.
§8-122b (1935), Marsh v. Hogeboom, 167 Kan. 349, 205 P.2d 1190 (1949) (after
alighting from car plaintiff still had hand on door handle).
3"No person transported," MICH. STAT. ANN. §9.1446 (1948), Castle v. McKeown,
327 Mich. 518, 42 N.W.2d 733 (1950) (plaintiff just about to re-enter car after
stop along highway); cf. Langford v. Rogers, 278 Mich. 310, 270 N.W. 692 (1936).

But cf. Brown v. Arnold, 303 Mich. 616, 6 N.W.2d 914 (1942).
4Hunter v. Baldwin, 268 Mich. 106, 255 N.W. 431 (1934).
5CAL. VEI. CODE §403 (1935), Smith v. Pope, 53 Cal. App. 2d 43, 127 P.2d 292
(1942) (plaintiff entering vehicle with one hand on door handle); accord, Prager
v. Israel, 15 Cal.2d 89, 98 P.2d 729 (1940); cf. Moreas v. Ferry, 135 Cal. App. 202,
26 P.2d 886 (1933).
6Boyd v. Cress, 293 P.2d 37 (Cal. 1956).
7"[P]erson riding... as a guest," IowA CODE §506bl, Puckett v. Pailthorpe, 207
Iowa 613, 233 N.W. 254 (1929) (door came off when plaintiff attempted to open it).
"[R]iding in a motor vehicle as a guest," ILL. REV. STAT. ANN. c. 951, §58a
(Smith-Hurd 1950).
9Tallios v. Tallios, 350 Ill. App. 299, 112 N.E.2d 723 (1953).
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